AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Forest Service, USDA

(i) The day after the date the reply to
the responsive statement is due if no
oral presentation is conducted;

(ii) The day after the oral presen-
tation is conducted if no transcript of
the oral presentation is being prepared;
or

(iii) The day after the date a tran-
script of the oral presentation is due if
one is being prepared.

(2) The Appeal Deciding Officer shall
notify all parties to the appeal of clos-
ing of the record.

(d) Inspection by the public. The ap-
peal record is open for public inspec-
tion in accordance with the Freedom of
Information Act, the Privacy Act, and
7 CFR part 1.

§214.18 Appeal decision.

(a) Appeal decisions made by the Ap-
peal Deciding Officer shall be issued
within 30 days of the date the appeal
record is closed.

(b) The appeal decision shall be based
solely on the appeal record and oral
presentation, if one is conducted.

(c) The appeal decision shall conform
to all applicable laws, regulations,
policies, and procedures.

(d) The appeal decision may affirm or
reverse the appealable decision, in
whole or in part. The appeal decision
must specify the basis for affirmation
or reversal and may include instruc-
tions for further action by the Respon-
sible Official.

(e) Except where a decision to con-
duct discretionary review has been
made and a discretionary review deci-
sion has been issued, the appeal deci-
sion shall constitute USDA’s final ad-
ministrative decision.

§214.19 Procedures for discretionary
review.

(a) Initiation. (1) One day after
issuance of an appeal decision, the Ap-
peal Deciding Officer shall send a copy
of the appeal decision, appeal, and ap-
pealable decision to the Discretionary
Reviewing Officer to determine wheth-
er discretionary review of the appeal
decision should be conducted.

(2) One day after issuance of a Chief’s
decision that is eligible for discre-
tionary review under §214.7(b)(2), the
Chief shall send the decision to the Dis-
cretionary Reviewing Officer to deter-
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mine whether discretionary review
should be conducted.

(b) Criteria for determining whether to
conduct discretionary review. In deciding
whether to conduct discretionary re-
view, the Discretionary Reviewing Offi-
cer should, at a minimum, consider the
degree of controversy surrounding the
decision, the potential for litigation,
and the extent to which the decision
establishes precedent or new policy.

(c) Time period. Upon receipt of the
appeal decision, appeal, and appealable
decision or Chief’s decision, the Discre-
tionary Reviewing Officer shall have 30
days to determine whether to conduct
discretionary review and may request
the appeal record or the record related
to the Chief’s decision during that time
to assist in making that determina-
tion. If a request for the record is
made, it must be transmitted to the
Discretionary Reviewing Officer within
5 days.

(d) Notification. The Discretionary
Reviewing Officer shall notify the par-
ties and the Appeal Deciding Officer in
writing of a decision to conduct discre-
tionary review. The Discretionary Re-
viewing Officer may notify the parties
and the Appeal Deciding Officer of a
decision not to conduct discretionary
review within 30 days. If the Discre-
tionary Reviewing Officer takes no ac-
tion within 30 days of receipt of the ap-
peal decision, appeal, and appealable
decision or Chief’s decision, the appeal
decision or Chief’s decision shall con-
stitute USDA’s final administrative de-
cision.

(e) Scope of discretionary review and
issuance of a discretionary review deci-
sion. Discretionary review shall be lim-
ited to the record. No additional infor-
mation shall be considered by the Dis-
cretionary Reviewing Officer. The Dis-
cretionary Reviewing Officer shall
have 30 days to issue a discretionary
review decision after notification of
the parties and Appeal Deciding Officer
has occurred pursuant to §214.19(d).
The Discretionary Reviewing Officer’s
decision shall constitute USDA’s final
administrative decision. If a discre-
tionary review decision is not issued
within 30 days following the notifica-
tion of the decision to conduct discre-
tionary review, the appeal decision or
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